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Constitutional Law — Liberty of Contract — Dub Process of Law— 
Equality of Rights.— The legislature of Indiana, at its session of 1899, 
enacted a statute for the protection of all employees except those employed by 
common carriers engaged in interstate commerce. In one section it provided 
for the payment of wages in money, and required their payment within a 
limited time after being earned. In another section it was provided that 
"The assignment of future wages to become due to employees from persons, 
companies, corporations or associations affected by this act is hereby pro- 
hibited, nor shall any agreement be valid that relieves said persons, com- 
panies, corporations or associations from the obligation to pay weekly the 
full amount due or to become due to any employee, in accordance with the 
provisions of this act, ' ' with a proviso permitting advancements by employers 
to employees. 

This statute was passed upon in a case where a carpenter who was an 
employee made an assignment of two dollars a month of his wages, as they 
might in future become due, until the total sum so assigned should amount to 
$61.25, in payment for a course in architecture to be furnished by the assig- 
nee. This assignment was in the form of an order made by the employee 
upon the employer, and accepted by him. Action was brought by the assignee 
against both employee and employer. Defendants demurred to the complaint, 
the demurrer was sustained, error was assigned on the ruling sustaining the 
demurrer, and the court of review affirmed the lower court. International 
Text-Book Co. v. Weissinger, (1902), — Ind. — , 65 N. E. Rep. 521. 

The contention of the plaintiff against the statute was that it violated the 
bill of rights of the constitution of Indiana, and the fourteenth amendment to 
the constitution of the United States, by prohibiting and limiting the right to 
make contracts. There was no contention against the validity of the order, 
except such as was founded in the alleged invalidity of the statute. This case 
calls attention again to a class of legislation which is becoming common, and 
the validity of which is attacked, sometimes as being a violation of the guar- 
antee of equal protection, as in cases where the statutes are not of general 
application, but usually as in unreasonable restraint of the liberty of the citi- 
zen, and in violation of the rule of "due process." Without attempting a 
reference to the great variety of cases in which the "liberty" of the citizen, 
or even the wide range of those where the liberty to make contracts is involved, 
such legislation is illustrated by the statutes fixing hours of labor, providing 
for the payment of wages in money only, and statutes controlling in some 
measure the method of fixing wages, as by requiring that where coal is mined 
by weight, it must be weighed before screening. These are all statutes 
abridging the right of the citizen to make contracts, a right which is within 
the protection of the fourteenth amendment. "The 'liberty' contemplated in 
this provision means not only the right of freedom from servitude, imprison- 
ment or physical restraint, but also the right to use one's faculties in all law- 
ful ways, to live and work where he chooses, to pursue any lawful calling, 
vocation, trade or profession, to make all proper contracts in relation thereto, 
and to enjoy the legitimate fruits thereof . " Caldwell, J., in Harbison v. 
Knoxville Iron Co., 103 Tenn. 421, 429, 53 S. W. 955, 76 Am. St., 682, 687. 
Neither the courts generally, nor the individual members of the same court 
in many cases, are able to agree as to the validity of this class of legisla- 
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tion, but where such legislation is upheld, it is usually supported upon that 
somewhat elastic doctrine we know as the police power. As illustrative cases, 
we refer to People v. Coler, 166 N. Y. 1, 59 N. E. 716, 52 L. R. A. 814, 82 
Am. St. 605, attempting to fix wages of employees on city contracts at the rate 
generally paid to employees in like occupations, held invalid; Holden v. 
Hardy, 169 U. S. 366, limiting employment of miners to eight hours a day, 
upheld; contra, in a strong opinion, citing authorities, In re Morgan, 26 
Colo. 415, 58 Pac. 1071, 77 Am. St. 269; Fiske v. People, 188 111. 366, 58 N. 
E. 985, 52 L. R. A. 291, limiting hours of labor on all city contracts to eight 
hours, declared invalid ; Knoxville Iron Co. v. Harbison, 183 U. S. 13, declar- 
ing valid a statute requiring payment of wages in money at option of employee; 
In re House Bill No. 1230, 163 Mass. 589, 40 N. E. 713, 28 L. R. A. 344, 
requiring weekly payment of wages; State v. Wilson, 61 Kan. 32, 58 Pac. 
981, 47 L. R. A. 71, sustaining a statute requiring weighing of coal, for the 
purpose of fixing wages before it is screened ; contra, In re Preston, 63 Ohio, 
428, 59 N. E. 101, 52 1,. R. A. 523. It is worthy of note that the supreme 
court of Tennessee did not deem it necessary in Harbison v. Knoxville Iron 
Co., 103 Tenn. 421, 76 Am. St. 682, to rely upon the police power to sustain 
the legislation involved in that case, and the supreme court of the United 
States is usually quoted as indorsing this view of the state court, but an 
examination of the opinion of the federal court will indicate that that court 
reached its conclusion through the application of the doctrine of the police 
power. 

The Indiana statute involved in the case being now considered, seems to 
go a step further in the line of this paternal legislation, and the court in sus- 
taining it, seems to see a serious public evil in permitting the wage earner to 
anticipate the payment of his wages. Says the court : "A large proportion 
of the persons affected by these statutes of labor are dependent upon their 
dailyor weekly wages for maintenance of themselves and families. The situa- 
tion of these persons renders them peculiarly liable to imposition and injus- 
tice at the hands of employers, unscrupulous tradesmen and others who are 
willing to take advantage of their condition. Where future wages may be 
assigned, the temptation to anticipate their payment and to sacrifice them for 
inadequate consideration is very great. Such assignments would in many 
cases leave the laborer or wage earner without present or future means of 
support. By removing the strongest incentive to faithful service — the expecta- 
tion of pecuniary reward in the near future — their effect would be alike injur- 
ious to the laborer and the employer." Much of the reasoning of the court 
in the opinion would seem to apply to the provision of the statute permitting 
the advancement of wages by the employer, and argue against its incor- 
poration. 

But are we not losing sight of what Judge Cooley called one of the max- 
ims of constitutional law, that "those who make the laws are to govern by 
promulgated, established laws, not to be varied in particular cases, but to 
have one rule for rich and poor, for the favorite at court, and the countryman 
at plough" ? Const. Lim. (6th ed.) 483. Where are the boundary lines 
limiting the power of legislatures, if statutes like the one in question are 
upheld? Will not the reasoning which supports this statute, support a stat- 
ute requiring the employee who does not own a home to put into some approved 
depository a certain proportion of his wages until such time as such deposit 
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shall enable him to purchase a home of a specified value, and authorizing it to 
be expended in such purchase only ; or a statute requiring the wage earner to 
make no contracts involving the expenditure of his wages without advising 
with an approved adviser, one of those persons belonging to some other than 
the wage earning class, all of whom are assumed to be capable of making 
contracts generally, with prudence and profit to themselves? In the lan- 
guage of Judge Cooley, the regulations made for any one class of citizens 
"restricting their rights, privileges, or legal capacities in a manner before 
unknown to the law, must rest upon some reason upon which they can be 
defended — like the want of capacity in infants and insane persons. If the 
legislature should undertake to provide that persons following some specified 
lawful trade, or employment, should not have the capacity to make contracts, 
. . . . or in any other way to make such use of their property as was 
permissible to others, it can scarcely be doubted that the act would transce nd 
the due bounds of legislative power." 



Constitutional Uw — Equality op Protection. — Another Indiana 
case,— Parks v. State (1902), — Ind. — , 64 N. E. Rep. 862,— sustains the 
validity of a statute regulating the practice of medicine and surgery and 
involves another interesting illustration of the pervading character of the 
police power and an illustration of classification for purposes of regulation 
indicating a liberal view of the constitutional guaranty of equal protection. 
The statute provided that it should not apply "to any physician or surgeon 
who is legally qualified to practice in the state or territory in which he resides 
when in actual consultation with a legal practitioner of this state, nor to any 
physician or surgeon residing on the border of the state and duly authorized 
to practice under the laws thereof whose practice extends into the limits of 
this state. Provided, that such practitioner shall not open an office or appoint 
a place to meet patients or receive calls within the limits of this state." Here 
is the statute of a state saying to its own citizens "you must submit to a par- 
ticular inquisition to determine your qualifications for the practice of medi- 
cine and have the acknowledgment of the state that you have done so, and its 
certificate that you possess the required qualifications, and the fact that you 
are qualified under the law of a sister state and produce the proper evidence 
of it shall not exempt you from these requirements," while it is saying to the 
resident of that sister state, "you are at liberty to practice your profession in 
this state if you can do it at home and are exempt from these obligations laid 
upon our own citizens, particularly if you happen to reside 'along our bor- 
ders.' " Is not a classification which makes the determination of the right of 
a person to pursue a particular calling depend alone upon the accident of 
whether he resides upon one side or the other of a particular boundary line 
quite unreasonable? And would it not seem more objectionable in the state to so 
discriminate against its own citizens with whose care, protection and general 
welfare it is particularly charged? No distinction can be made between aliens 
and citizens in regard to occupations which may be carried on of common 
right. State v. Montgomery, 94 Me. 192, 47 Atl. 165. Without attempting 
to call specific attention to the great number of cases bearing upon this ques- 
tion of equality of protection, reference is made to another case in the same 
court involving this principle and to the cases cited in the opinion in that case. 
Dixon v. Poe, — Ind. — , 65 N. E. 578, decided Nov. 25, 1902. 



